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ACT

amend the Transfer Duty Act, 1993, so as to change the rates at which
transfer duty is levied; and to provide for incidental matters,

(Signed by the President on 16 May 2013)

BEITENACTED as passed by the Parliament, and asseqted to by the Presiclent,
of the Republic of Namibia, as follows:

Amendment of sectivn 2 of Act No. 14 of 1993, as amendcd by section 1 of Act No.
20 of 2003 and section 1 of Act No. 3 of 2010

1. Section 2 of the Transfer Duty Act, 993 (Act Mo. 14 of 1993) is

amencled by the substitution for subsection (1) of the following subsection:

“(1)  Subject to the provisions of section 9, there shall be (evied
for the benefit of the State Revenue Fund a transfer duty on the value of any
property acquired by any person on or after the date of commencement of the
Transfer Duty Amendment Act, [2010] 2013, by way of a trausaction or in aa y
other manner, or on the amount by which the value of any property is enhanced
by renunciation, on ov after the said date, of an interest in or a restriction upon
the use or disposal of that propeity, at the rate of -

fa) where the said value or the said amount, as the case may be -
(i) does not exceed [N$400 000] N$600 000, nil per cent;

(i) exceeds [N$400 0007 N$600 000 but does not exceed (N$8D0
000] N$1 000 000, one per cent of such amount of the said
value or the said amount, as the case may be, as exceeds
[N$400 000] N$ 600 000:

(i)  exceeds (IN$800 000] D$1 000 000 but does not exceed
(N$1 500 000] N$2 000 000, N$ 4000 plus five per cent of so
much of the said value or the said amount, as the casc may be,
as exceeds [N$800 000] N§ 1 000 000:

(v) exceeds [N$1 500 000] N$2 000 000, [N$39 000]
N$ 54 000 plus eight per cent of so much of the said value or

the said amount, as the case may be, as excezsds [N$1 500 000]
N$ 2 000 000;
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if the property is not agricultural land as contemplated in paragraph (b)
and the person by whom the property is acquired or in whose Favour or
for whose beuefit the said interest or restriction is renounced is a natural
persou; [ov |

(h) where the value of the agricultural land acquired by @ natural persou to
whom an advance, for the purposes of such acquisition, is made by the
Agribanlc in accordance with the provisions of section 5 [(a) or] (¢) of
the Agricultural Bank Act, 2003 (Act No. 5 of 2003) -

(i) does nol exceed [N$500 000] N$ L 500 000, nil per cent;

(ii) exceeds [N¥S00 000] N$L 500 000 but does not exceed
[N$1 000 000] N2 500 000, one per cent of so uwch of
the value of the agricultural land as exceeds [NHS0U 000]
M$L 500 000; and

(i) cxceeds [N$1 000 000] N2 500 000, [N$5 000] N (0 000
plus three per cent of so much of the value of the agricul tural

land as exceeds [N'.L 000 000] N 2 500 000] Jior

(c) L2 per cent of the said value or the said amount., as the case may be, il
the person by whom the property is acquired or in whose favour or for
whose benefit the said interest or restriction is renounced is a person
other than a natural person.”.

Short title and commencement

2 This Act is called the Transfer Duty Amendment Act, 2013, and cormes
into operation on the fivst day of the month following the month in which this Act is
published in the Gazetre.
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ActNo. 7, 2013 STAVE DUTIES AMENDMENT ACT, 2003
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ACT

amend the Stamp Duties Act, 1993, so as to cxempt natural persons from
the payment of stamp duty on transker deeds in respect of tie acquisition
of immovable property with a value or cousideration ot exceecling

N$600 000; and to provide tor incidental mattevs.

(Signed by the President on 16 May 2013)

BE [T ENACTED as passed by the Parliament, and assentec to by the President

of the Republic of Namibia, as follows:

1of Act No. 12 of 2011

1, Schedule | to the Stamp Duties Act, 1993 (Act No. [5 of 1993), is

amended by the substitution for item 16 of the following item:

—

16

15 of 1993 as amended by section

Transfer Deed, relating lo immovable properly purchased by;

Natural persony -

(1) where the valuc or consideration docs not exceed (NS00 p00|

N$600 000

(2) where the value or consideration exceeds [N$400 000] NSG0O 00D
for every N$ 1 000 or part thereof of the value or consideration that

exceeds [N$400 000] NGO 000:
A person (including a trust) other than a natural person -
On the value or consideration for every N1 000 or part thereof:

Where the amount of such value differs from the amount of such
consideration, the duty under this item is payable on the higher amount.

Where, in terms of the Sectional Titles Act, 1971 (Act 66 of 1971), the
ownership or any share of or interest in the ownership in any unit or land
held under sectional tille deed is transferred or any alienation of any such
unit or land or any share of or interest therein is registered by means of an
endorsement made by the registrar of deeds on such Sectional title deed or
by means of the issue by such registrar of a certificate of registered seclivnal
title, such endorsement or certificate is for the purposes of this ilemn deemed
to be a transfer deed relating to immovable property.

Exempt

N5 10

N$12
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Act No.7, 2013 STAMPL DUTIES AMENDMENT ACT,2013

Exemmprions:

(a) Partition Transfers, except in respect of consideration paid by one
of the parties thereto o another such party.

(b) Transfers which bring about no alteration in the legal rights in the
L property trausferred.

Short title and commencement

2. This Act is called the Stamp Duties Amendment Act, 2013 and comes
into operation on the first day of the month following the month of its publication in the
CGazette.
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ANMENDMENT OF REGULATIONS RELATING TO STANDARD OF TRAINING
OF ESTATE AGENTS: ESTATE AGENTS ACT NO. 112 OF 1976

Under section 33 of the Estate Agents Act, 1976 (Act No. [12 of 1976), after consultation witly the
Namibia Estate Agents Board, [ have made the regulations set out in the Schedule.

L NGATJIZEKO
MINISTER OF INDUSTRIALIZATION, TRADE

AND SME DEVELOPMENT Windhoek, L5 September 2015
SCHEDULE
Definitions
L [n these regulations “the Regulations” means the Regulations Relating to  the

Standard of Training of Estate Agents published under Government Notice R1409 of 1 July 1923 as
amended by Government Notice No. 221 of 2 September 1996,
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Amendment ot regulation 4 of Regulations

2. Regulation 4 of the Regulations is amended by the substitution in pavagraph (b] for
the amount *N$250” of the amount “N$1000”.

MINISTRY OF INDUSTRIA LIZATION, TRADE AND SME DEVELOPMENT

No. 22| 2015

AMENDMENT OF REGULATIONS RELATING TO AUDITORS'S
REPORT FORMAT: ESTATE AGENTS ACT, 1976

Under section 32 of the Estate Agents Act, 1976 (Act No. 112 of 1976), after consultation with the
Namibia Estate Agents Board, [ have amended the regulations as set out in the Schedule.

L NGATJIZEKO
MINISTER OF INDUSTRIALIZATION, TRADE

AND SVIE DEVELOPMENT Windhaoel, (5 September 2015
SCHEDULE
Definitions
L [n these regulations “the Regulations” means the Regulations Relating to the

Auditor’s Report Format published under Governiment Notice R604 of 23 March 1979 as amendecl
by Government Notice R2499 of |3 November 981

Amendment of Annexure to Regulations

2. The Annexure to the Regulations is amended by inserting the letter “C" after the
word “Annexure”,

Amendment of Regulations

3. The Regulations are amended by inserting after Annexure B of the tollowing
Annexure:

Annexure “C??

“AUDITOR'S REPORT [N TERMS OF SECTION 32(4) OF THE
ESTATE AGENTS ACT, 1976 (ACT 112 OF 1976)

(Regulation 2)
20
(Insert Naine of the Extare Agence Emiy)

P O Box

Windhoek

Namibia

Report of the independent auditor (Tt Neme:
of 1l Estaie dgeziney- Fintity) (“the estate agent”) in respect of the Estate Agent’s “Trust Account(s) to
the Director(s)/ Member(s)/Practitioner(s) (Fnseert Mo -

af the Estate Ageney fmtity), and The Namibia Estate Agents Board.
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We have completed our engagement to determine whether the estate agent’s (rust accounts of
(Forceris Nowee of il Sanaie e Entine)
were maintained in terms of Sections 29, 32(1)(2)(a)(b)(c) and (3)(a)(b) of the Estate Agents Act, Mo,
(12 of 1976 (the “Act™), for the period from - to .
20 or year endecd and report our conclusion thereon, together with any
instances of non-compliance that came to our attention (Section A). We are also required to report on
certain additional matters ofcompliance with other Acts (Section B) and report on certain information
extracted from the accounting records (Section ok

Ouwr engagement arises from our appointment as auditor of
(lusert Newne of the Estate Aygency Emin)

Director(s)/Member(s)/Practitioner(s) responsibility for Trust Accounts

The Director(s)/Member(s)/Practitioner(s) of (fisweet Netire of the
Extzte Ayeney Enlin) ave responsible for ensuring that the estate agent’s trust accounts are maintained
in compliance with the provisions of the Act and the regulations of the Estate Agent Board of
Namibia. The Director(s)/Member(s)/Practitionct(s) is/are also responsible for the tmplementation
of accounting and internal control systems to ensure that the trust account(s) and extracts there from
includec in this report are free of material misstatement whether due to fraud or eror.

Auditor’s responsibility

Ourresponsibility istoreportourconclusionsand findingsregardingthe
(Gasert Nenne of the Extate Agency £ntity) maintenance of its trust account(s) in compliance with the
Act, and extraction of certain information from the accounting records, based on our work perforimed.

We conducted our assurance engagement in accordance with the International Standard on Assurzoce
Engagements ISAE 3000, Assurance Engagements Other than Audits or Reviews of [Historical
Financial [nformation. That standard requires that we comply with ethical requirements and plan and
perform the engagement to obtain reasonable assurance about the compliance of the estate agent trust
account(s), in all material respects, with the Act and the regulations.

The nature, timing and extent of procedures selected depend on the auditor’s judgement, inclucling
the assessment of the risks of non-compliance with the Act and the vegulations, whether due to fraud
and error,

[n making those risk assessments the auditor considers internal control relevant to the circumstanices
of the engagement.

We have relied on evidence obtained in the course of our audit of the annual financial statements for
the year ended 20 . and exercised our judgement regarding matters coming
to our attention in the course of our audit, together with evidence obtained from such additional
procedures as we considered necessary in the circumstances.

A Compliance with the Act

Summary of work performed

Additional procedures included:

L. Inquiries of the Director(s)/Member(s)/Practitioner(s) responsible for financial matters and

compliance with the Act and the inspection of supporting documents to determine whe ther
for the period reported on:
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the estate agent opened and kept a separate, properly designated, trust account during the
entite period as required by Section 32(1) of the Act;

the estate agent had invested moneys deposited in a trust account fn accordance with the
requirements o section 32(2) ol the Act and that any interest earned and kept in a separate
interest bearing account was managed appropriately in terws of Section 32 (2) (a);

the estate agent had kept scparate accounting records, as required by Scction 32(3)(a) of
the Act, and balanced the accounting records relating to any trust account at intervals of not
more than one month, as required by Section 32(3)(b) of the Act;

the circumstances under which negotiable instruments deposited into the estate agent’s trust
accounts at each month-end and not subsequently honoured, were satisfactory;

the system employed when trans ferring amounts (including interest earned) (rom the estate
agent’s trust hanking account to the estate agent’s business account appears to cnsure that
on each occasion any such transfer is made, the balance remaining o the credit of such
trust banking amount or other interest-bearing account referred to in Section 32(2)(c) of the
Act, together with any trust moneys held in cash on hand, amounts to not less than (he trust
balances.

[nspection of the estate agent’s accounting records (o delenmine whether:

The estate agent has kept such accounting records in terms of section 29 of the Act and that
the business accounts were audited in terms of section 29(b) of the Act.

Conclusion gn complinnee with the Act

i

Based on our work performed, we found that the estate agent’s trust account(s) were
maintained in compliance witlh Sections 29, 32(1), (2) and (3) of the Act during the petiocl
from 20___to 20___ OR year ended

except for the contraventions as set out below:

Details of Contraventinn/s of the Estate Agency Al-

Seaion ot tis Ast fairs Act in respect of Trust Accounts'

Additional compliance
Estate Agents’ Act, No. 112 of 1976
We have inspected that a valid fidelity Ffund certificate in the name of

(Insert Meme af the Extuie A sency Find and for each
Director(s)lMember(s)fPractitioner(s) was obtained, as required by Section 26(b) of the Act.

The Adelity Fund policy number is (fasert polics: b))
and (Tt punher) individuals praclicing as eslale agents
have been insured for a period of (isert isther of menths)
months ending on the (Gsert dlase).

' Any contravention of the items detailed in the bullet points above are regarded as material and should b
reporied. Specify sections of the Act and Rules contravened and provide details of contraven tion(s).
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2, Financial ntelligence Act, No, ' 0f 2002 (FIA)

:u-\

The Estate Agent has provided evidence i 1. Pirector(s)/Member(s)/Practitioner(s) ol
e ey Eriin) are aware off
the relevaat provisions of the FIA and its complementing regulation... in. < itlence oblained

includes bul is not limited to:

(/:l',fl Wl e Hy o * N

Yes Mo

* That the estate agent or agency has o written policy and procedure document
iu place which addresses certain key provisions of the FIA. The policy and
procedures are approved by the Directur(s)f‘l\z[mnhcr(s)fPracEitioncr(s) and
further require each employee of all departments to be aware of the require-
menis of the Financial [ntelligence Aet, especially the ideutification of clients,
reporting of suspicious transactions, reporting of transactions in excess of the
determined cash thresholds and the retention of documentation for transac-
tions for at least 5 (five) years;

* That the estate agent has been registered with the Financial [ntelligence Cen-
tre; and

Compliance Officer,

L- That the estale agent has appointed/designated an Anti-Money Laundering

Information extracted from the accounting records

Monies deposited in a trust banking account in compliance with Sections 32(1) and 32(2)(a)
ofthe Act:

NS

L. Total interest received

2. Less: Paid out in terms of express written mandates (Section 32(2)(c)) of
the Act

Balance

4. Less: Amounts paid to the Fidelity Fund of the Board — 50% of above bal-
ance

5. _Amount retained by estate agent

Procedures performed

We agreed the total interest received to supporting bank statements to determine that the
total interest received has been correctly extracted, but have not performed any additional
procedures to subslantiate the completeness or accuracy of the underlying amounts.

We agreed the total amount paid out in terms of express written mandates to the balance(s)
reflected in the underlying trust accounting records to determine that the total amount paid
out has been correctly extracted, but have not performed any additional procedure s to
substantiate the completeness or accuracy of the underlying amounts.

We agreed the amounts paid out to the Fidelity Fund of the Board to the balance(s) refle cted
in the underlying trust accounting records to determine that the total amount paid out has
been correctly extracted, but have not performed any additional procedures to substan #iate
the completeness or accuracy of the underlying amounts.

We agreed the amount retained by the estate agent to the balance recorded in the general
ledger.



0 Government Gazette [ October 2015 5843

The above information has been extracted from the underlying trust accounting records
which were subject to our audit of the financial statements as a whole. With the exception
of those procedures performed, as described above, the underl ying information is unaudited
and does not form part of our conclusion regarding compliance with Sections 32(1), (2) and
(3) of the Act ay set out in Section A, and accordingly, we express no conclusion thercou,

Additionally we were informed by the DinecLor(s)fMember(s_)fPrewtitinncr(sJ that the sellers
of the properties deposit their funds into the attorneys trust accounts and not into the trust

account(s) of (omseeict Memne of Hes Estare Lgeacy
Lreriny,

OR

We inspected the bank statements of the bank
account and identified that (rsere M of the Exioge

Agzney Ein) does not earn any interest as the account is not in terest-bearing.

Additionally we were informed by the Directoi(s)/Member(s)/Practitioner(s) that the scllers
of the properties deposit their funds into the attorneys trust accounts and not into the trust
account(s) of (Fesere: Neun: of the Estate {gemn
Entin,

E Restriction on use and distribution of the report

The layout and wording of our veport is in compliance with the requirements of the Estate
Agents Board and may not be suitable for any other purpose, consequently, it is intendecl
solely for the use of Director(s)/Member(s)/Practitioner(s) of the estate agent and the Estate
Agents' Board and should not be distributed to any other parties without our prior written
consent.

“Firm Name”
PAAB registration number
Registered Accountants and Auditors
Chartered Accountants (Namibia)

Per: A Accountant
Partner

PIACE: e et Date: ..ooveereerieeeeeerees e

MINISTRY OF INDUSTRIALIZATION, TRADE AND SME DEVELOPMENT

No. 222 2015

ANMENDMENT OF REGULATIONS RELATING TO [SSUE OF FIDELITY FUND AND
REGISTRATION CERTIFICATES: ESTATE AGENT ACT, 1976

Under section 33 of the Estate Agent Act, 1976 (Act. No. 112 of 1976), after the consultation with the
Namibia Estate Agents Board, I have amended the regulations set out in the Schedule.

L NGATJIZEKO
MINISTER OF INDUSTRIALIZATION, TRADE
AND SME DEVELOPMENT Windhoek, 15 September 2015
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SCHEDULE

Definitions

1. fn these regulations “the Regulations” means the Regulations Relating to the [ssue
of lidelity Fund and Registration Certificates published under Governnient Notice No. R2106 of 3

October (986 as amended by Government Notice Nos. AG 97 of | November 1989 and 222 of 2
September 1996,

Substitution of regulation 2 ol Regulations

2 The regulations are amended by the substitution for regulation 2 of the following

regulation:
“2. (@) Any estate agent -

(a) shall for the calender year 2015 and annually thereafter pay to the board a
levy o N$1200; and

(b) excluding the estate agent referred to in paragraph () of the definition of
‘estate agent” in section | of the Act, shall tor the calendler year 2015 and
annually thereafter pay to the fund a contribution ot N$300:

@ Any person who applies to the board for the issue ofa fidelity fund certificate
or registration certificate shall pay to the board a levy of N300 in addition to the levy
referred to in subregulation ([3(a); and

(€)] Auny estate agent to whom a fidelity fund certificate or a registration
certificate has already been issued for a particular year, but Failed to —

(a) apply before the date referred to in regulation 4(1) to the Board for the issue
to him or her of such certificate in respect of the succeeding or any later
calendar year; and

(b) make such application after that date shall pay to the board a levy of NS1 000
in addition to the levy referred to in subregulation (D).

(4) Any person who has passed the Board's examination becomes an estate
agent in terms of the Act as long as that person remains registered and pays membership Ffees
to the NEAB,

(5) Any estale agency and every eslate agent shall pay an additional members hip

tee of N$500 to the Board on or before | October every year.

(6) Any estate agent who has not paid his or her annual membership fees
before | November each year shall automatically cease to be an estate agent and an es tate
agency which fails to pay its annual membership fees by | November each year shall net be
issued with a fidelity fund certificate for the ensuing year.

@)} Any person who has ceased to be an estate agent in terms of subregula tion
(5) may be required to re-write and pass the applicable examinations before he or she cam be
registered again.”,
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Amendment of vegulation 4 of Regulationy

3. Regulation 4 of the regulations is amended by the substitution tor subregulation (3)
otthe tollowing subregulation:

“(3)  Any estate agent who carries on a business otherwise than as an em ployee
in more than one branch or outlet, shall -

(a) apply lor a sepacate fidelily lund certificate in respeet of each branch or
outlet, irrespective of the trading name or style under which business is
carried on in each such branch or outlet; and

(b) display each fidelity certificate to the satistaction of the Board ina prominent
place in each branch or outlet.

€)) Each fidelity fund certificate shall be issued to the estate agent only if each
business, branch or outlet has paid the levies referred to in regulation 2(1)() and (b).",




Act No. 2, 2009 SECTIONALTITLES ACT, 2009

PART VIII
PARTICIPATION QUOTAS AND DEVELOPERS

Pacticipation quotas

34. (1) Subject to section 51, the participation quota of a section is a
percentage expressed to four decimal places, ancl acrived at by dividing the floor area,
correct to the nearest square metre, of the section by the floor area, correct to the nearest
square metre, of all the sections in the building or buildings comprised in the scheme.

(2) In all cases where a developer alienates a unit in a scheme belore the
sectional title register is opened, the total of the participation quotas allocated to the
'espective sections and the participation quota of that unit must be disclosed in the deed
of alienation. .

(3) A deed of alienation in which a disclosure contemplated in subsection
(2) has not been macde as required by that subsection, is voidable at the option of the
purchaser, and thereupon section 26(23), (24), (25), and (26) applies with the necessary
changes in respect of such an alienation.

(4) Subject to subsection (5), the participation quota of a section determines -

(a) the value of the vote of the owner of the section, in the case where the
vote is to be reckoned in value:

(b) the undivided share in the common property of the owner of the section:
and
(c) subject to section 39(1)(b), the proportion in which the owner of the
section -
(i) must make contributions for the purposes of section 39(1)(a):
or

(ii) may in terms of section 49( () be held liable for the payment of
a judgment debt of the body corporate of which that owner is a
member.

(5) Subject to section 39(1)(b) -

(2) the developer, when submitting an application for the opening of a
"sectional title register; or

(b)  the members of the body corporate, by special resolution,
may make rules under section 37 by which a different value is attached to the vote of the
owner of a section, or the liability of the owner of a section to make conlributions for the

purposes of section 39(1)(a) or 49(1) is adjusted, but -

(i) where the owner of a section is adversely affected by a such a decision
of the body corporate that owner's wrilten consent must be obtained;
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(b) confer on the owners of sections the right, to be exercised by the body
corporate, to have access to each section and the exclusive use areas
from time to time during reasonable hours to the extent necessary Lo
maintain, repair or renew a part of the building or any pipes, wires,
cables or ducts therein, or to make emergency repairs therein necessary
to prevent damage to the common property or to any other section or
sections,

Creatiou of servitudes

3L (1 The owners of sections may by special resolution direct the
body corporate -

(a) to execute on their behalf a servitude or restrictive agreement burclening
the land shown on the relevant sectional plan;

(b) to accept on their behalf a servituce or restrictive agreement benefiting
the land shown on the relevant sectional plan.

(2) Every servitude or agreement referred to in subsection (1) must -
(a) be embodied in a notarial deed; and

(b) be registered by the registrar by noting the notarial deed referred to in
paragraph (a) -

(i on the schedule of servitudes and conditions referred to in
section L1(3)(b); and

(it) on the title deeds of every party to such servitude or restrictive
agreement whose fitle deeds are registered in the land register.

3) IF the land to be burdened by a servitude or restrictive agreement
referred to in subsection (1)(a) is hypothecated, the written consent of every mortgagee
to the registration of that servitude or restrictive agreement must be lodged with the
registrar.

Aucillary servitudal rights

32. All ancillary rights and obligations reasonably necessary to make
servitudes effective apply in respect of servitudes implied or created under this Act.

Deeds Registries Act and implied servitudes

33. (L) The Deeds Registiies Act does notapply in respect of servitudes
Or restrictions as to user implied undler this Act.

(2) The servitudes and restrictions referred to in subsection (1) take effect
and are enforceable immediately on the establishment of the body corporate.
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(ii) no such change may be made by a special resolution of the body
corporate until such time as there ave owners, other than the de veloper,
of at least 30 per cent of the units in the scheme:

(iii)  inthe case where the developer alienates a unit before submitting an
application for the opening of the sectional title register, no exercise of
power to make a change conferved on the developer by this subsection
is valid unless the intended change is disclosed in the relevant deed of
alienation.

(6) The specification on or in the schedule to a sectional plan of -
(a) the participation quota of each section; aad
(b) the total of the participation quotas of all the sections,

in the building or buildings comprised in a scheme is for all purposes deemed to be
correct in the absence of proof to the contuary.

Sale or letting of sections

3s. Nothing in this Act or any other law contained is to be construed as
preventing a developer from selling certain sections in a building and letting other
sections therein or from letting all sections therein.

Shares of developers in buildings and land

36. (1) The developer is the owner of a section in respect of which the
ownership is not held by any other person, and the participation quota of such section
or, if there is more than one such section, the total of the partici pation quotas of such
sections determines the share of the developer in the common property.

(2) When the ownership in every section is held by any person O persons
other than the developer, the developer ceases, subject to section 26(1), to have a share
or interest in the common property.

3 When a developer has in one transaction alienated the whole of his or
her interest in the land and the building or buildings comprised in a scheme, or a share in
the whole of such intecest, to any other person, the registrar must register the transaction
by means of -

(a) in the case of units, a deed of transfer; and

(b) in the case of rights reserved under sections 26 and 28, a bilateral
nofarial deed of cession.

(4) The registrar may not register the transfer of a transaction referred to in
subsection (3) unless there is produced to the registrar -

(a) a certificate by a conveyancer confirming that, if 2 body corporate i s
deemed to have been established in terms of section 38(1), the body
corporate has certified that all moneys due to the body corporate by the
transferor in respect of the units in question have heen paid or provision
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for the payment thereof has been made to the satistaction of the body
corporate; '

(b) a conveyancer's certificate or other tlocument, whichever may be
applicable, prescribed by section 78 of the Local Authorities Act, 1992
(Act No. 23 of (992): and

(c) such other documents and particulars as may be prescribed by or under
this Act or any other lasy.

PART [X
RULES AND BODIES CORPORATE

Rules
37. (0 A scheme is, as from the date of the establishment in terms of

section 38(1) of the body corporate, controlled and managed, subject to this Act, by
means of rules,

(2) The Minister -

(a) may make rules, on the recommendation of the sectional titles
Regulation Board and subject to subsection (3); and

(b) must publish the rules made in terms of paragraph (a) by notice in the
Gazette.

(€))] The rules made in terms of subsection (2) must provide for the control,
management, administration, use and enjoymeat of the sections and the common
property, and must comprise -

() management rules; and

(b) conduct rules.

(4 The rules referred to in subsection (3) may be substituted, added to,
amended or repealed in respect of a particular scheme -

(a) in the case of management rules -

(i) by the developer, when apply ing to the registrar for the opening
of a sectional title register, to the extent prescribed;

(i) by the body corporate, from time to time by unanimous
resolution of that body corporate as prescribed:

(b) in the case of conduct rules -

O] by the developer, when applying to the registrar for the opening
of a sectional title register;

(ii) by the body corporate, from time to time by special resolution
of the body corporate,
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but a concluct rule substituted, added to or amendec by the developer
under subparagraph (i), or any substitution, acdition to or amendment
of the concluct rules by the body corporate under subparagraph (ii),
may not be in conflict with any management rule made in terms of
subsection (2).

(3) A management rule or conduct rule made by a developer or a body
corporate under subsection (4) must -

(a) be reasonable; and

(b) apply equally to all owners of units used for substantially the same
purpose.

(6) Subject to subsection (9), the rules madle in terms of this section apply,
as from the date of the establishment in terms of section 38(1) of the body corporate, in
respect of the building or buildings and land in question and binds -

(a) the body corporate;
(b) the owners of the sections; and

(c) any person occupying, or finding himself or herself in or on, a section
forany purpose,

(7) [f the rules are substituted, added to, amended or repealed by a body
corporate under subsection (4), the body corporate must furnish the registrar, in the
prescribed form and manner, with particulars of that substitution, addition, amendment
or repeal.

(8) The registrar -

(a) may not be involved in the cnforcement or application of the rules
made in terms of this section; and

(b) is not requirecl to examine or note or endorse any substitution, additior,
amendment or repeal of the rules referred to in paragraph (a) against or
on any cettificate, deed or other document.

(9 A substitution, addition, amendment or repeal contemplated in
subsection (7) comes into operation on the date on which the registrar is furnished i n
terms of that subsection with particulars thereof.

(10)  The body corporate must, at the written request of -

(a) an owner of a unit or any other person having a vegistered real right i n
or over a unit; or

(b) any person authorised thereto in writing by the owner or other perso n
referred to in paragraph (a),

make any rules then in force available for inspection to that owner, or other orauthorise ¢
person.
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Bodies corporate

38. (L) With effect from the date on which any person other than the
developer becomes an owner of a unit in a scheme, there is deemed to be established For
that scheme a body corporate of which the developer and that person are members, and
Every person who thereafter becomes an owner of a unit in that scheme is, as from the
date on which that person becomes such an owner, a member of that bocly corporate,

(2) The developer ceases to be a member of the body corporate referced
to in subsection (1) when the developer ceases to have a share in the common property
in terms of section 36(2), and any other member of the body corporate ceases to be a
member thereof when that member ceases to be the owner of a unit in the scheme in
question,

(3) A body corporate must be designated as “the Body Corporate of the

. (GME) Development Scheme, No

............... ", such name and number to be inserted being the name and the distinctive
number referred to in sections 7(3)(b) and (2(1)(a), respectively.

(€)) The registrar must issue a certificate of establishment, in the prescribed
form, to a bod Y corporate established in terms of subsection (1).

(5) Subject to this Act, a body corporate is respoasible for -
() the enforcement of the rules referred to in section 37, and
(b) the control, administration and management of the common property

for the benefit of all owners.

(6) The Companies Act, 1973 (Act No. 61 of 1973), and the Close
Corporations Act, (988 (Act No. 26 of 1988), do not apply in relation to a body
corporate.

0] A body corporate has perpetual succession and is capable of suing and
of being sued in its corporate name in respect of -

(a) any agreement entered iato by it;

(&) any damage to the common property;

(c) any matter in connection with the land or building for which the body
corporate is liable or for which the members of the body corporate are
Jjointly liable;

(d) any matter arising out of the exercise or non-exercise of any of its
powers or the performance or nou-performance of any of its duties in

termns of this Act or any rule; and

(e) any claim against the developer in respecl of the scheme if so
determined by special resolution.

®) When a body corporate is established in terms of subsection (1), the
developer must inform the local authority concerned in writing -
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(a) of the corporate name andl postal address of the body corporate, within
30 days after the establishment of the body corporate; and

(b) of the full names, residential address and postal address of every person
who purchases from the developer a unit in the scheme in question,
within 30 days after the entering into of an agreement of sale.

(©)] The developer must convene a meeting of the members of the bocly
corporate to take place not later than 60 days after the establishment in terms of
subsection (1) of that body corporate, at which meeting the developer must furnish those
meubers with -

(a) a copy of the registered sectional plan;

(b) a clearance certificate issued by the local authority concerned to the
effect that all rates and other payments due by the developer to that local
authority in respect of the property in question, up to and including the
date of the establishment of the body corporate, have been duly paid;
and

(c) proof, in writing, of revenue and expenditure concerning the
management of the scheme from the date of the first occupation of
any unit in that scheme until the date of the establishment of the bocy
corporate.

(10)  The agenda of the meeting convened in terms of subsection (9) is as
prescribed in the management rules.

(L1)  The developer must pay over to the body corporate, at the meeting
convened in terms of subsection (9), any surplus funds as revealed by the proof of
revenue and expenditure furnished in terms of paragraph (c) of that subsection.

(12) A developer who fails to comply with a provision of subsection (8) ot
(9) or (1) commits an offence and is liable on conviction to a fine not exceeding N$8
000 or to imptisonment for a period not exceeding two years, or to both such fne and
such imprisonment.

(13)  Despite anything to the contrary in this Act or any other law, a developer
who fails to comply with a provision of subsection (8) is liable for the payment of the
rates and taxes due to the local authority concerned in respect of the unit or units in
question until such time as the developer complies with that subsection, irrespective of
whether or not the developer is convicted of an offence under that subsection.

Functions of bodies corporate

39. (1) A body corporate referred to in section 38(1) must perform the
functions entrusted to it by or under this Act or the rules, and those functions include —

(a) to establish for administrative expenses a fund sufficient in the opinion
of the body corporate for -

()] the repair, upkeep, control, management and administration
of the common property, including reasonable provision for
future maintenance and repairs;
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(i) subject to section 54, the payment of rates and taxes and other
local authority charges in respect of the common propetty;

(i) the payment of local authority charges or other charges for -

(aa)  necessary maintenance with regard to the supply of
electricity, gas, water and fuel; and

(bb)  the supply of sanitary and other services,
to the building or buildings and land;

(iv) the payment of any premiurns of insurance in respect of the
scheme that may become due and payable; and

(v) the discharge of any other duty or the fulfilment of any other
obligation of the body corporate;

(i) to require the owners of sections, when necessary, to make
coatributions to the fund established in terms of paragraph
(a) for the purposes of satisfying any claims against the body
corporate;

(i) despite subparagraph (i), to require the owner or owners of a
section or sections entitled to the right (o the exclusive use of a
part or parts of the common property, whether or not that tight
is registered or conferred by rules made under the repealed
Act, to make such additional contribution to the fund referred
to in that subparagraph as is estimated necessary by the body
corporate to defray the costs of rates and taxes, insurance and
maintenance in respect of any such part or parts, includi ng the
provision of electricity and water, unless in terms of the rules
the owners concerned are responsible for the payment of those
costs;

to determine from time to time the amounts to be raised for the purposes
of paragraphs (a) and (b);

to raise the amounts determined in terms of paragraph (c) by levying
contributions on the owners in proportion to the participation quotas of
their respective sections;

to open and operate an account or accounts with a banking institution
or a building society as may be prescribed;

to insure the buildling or buildings, and keep the building or buildings
insured, to the replacement value thereof against fire and such other
risks as may be prescribed;

to insure, in addition to the insurance contemplated in paragraph
(F), against such other risks as the owners may determine by special
resolution;
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subject [o section 51 and lo the rights of the holcer of any sectional
mottgage bond, to immediately apply any tnsurance money received
by the bocly corporate in respect of damage to the building or buildings
for the rebuilding and reinstatement of the building or buildings in so
far as this may be elfected;

to pay the premiums on any policy of insurance effected by the body
corporate in terms of paragraph () or (g);

to comply with any notice or order by a competent authority requiting
any repairs to, or work in respect of, the building or buildings or land in
question;

to comply with any reasonable request for the furnishing of the names
and addresses of the persons who are the trustees of the body corporate
in terms of the rules referred to in section 37, or who are members of
the bady corporate;

to notify the registrar and the local authority concerned in writing of
the domicilium citandi et executandi of the body corporate, being its
address for service of any process;

to ensure compliance with any law relating to the common property or
to any improvemnent on the land comprised in the common property;

to properly maintain the common praperty (including elevators) and to
keep it in a good and serviceable state of repair;

to keep in a good and serviceable state of repair and properly maintain
the plant, machinery, fixtures and fttings used in connection with the
common property and sections;

subject to the rights of the local authority concerned, to maintain
and repair (including renewal where reasonably necessary) pipes,
wires, cables and ducts existing on the land and capable of being
used in connection with the enjoyment of more than one section or
of the common property or in favour of one section over the common
property;

at the written request of an owner or registered mortgagee of a section,
to produce to that owner or mortgagee, or a person authorised theretoin
writing by that owner or mortgagee, the policy or policies of insurance
effected by the body corporate in terms of paragraph () or (g) and the
receipt or receipts for, or other written proof of, the most recent payment
of the premium or premiums in respect of the policy or policies; and

in general, lo control, manage and administer the common property for
the benefit of all owners.

Any coutributions levied in terms of subsection (1) -

are due and payable on the passing of a resolution to that effect by the
trustees of the body corporate; and
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(b) may be tecovered by the bocly corporate by action inany court (includli ng
a magistrate’s court) of competent juriscliction from the persons who
were the owners of sections at the time when the contributions became
due and payable.

(3) Despite anything to the contracy in any other law, a magistrate’s court
has juriscliction to hear any action instituted under subsection (2)(b) irrespective of the
amount of the claim.

(<) The body corporate must, on application by an owaer or registerecl
mortgagee of a section, or a person authorised thereto in writing by that owner or
mortgagee, certify in writing -

(a) the amount determined in terms of subsection (1) as the contribution
payable by that owner;

(b) the manner in which, and the time at which, a contribution referred to
in paragraph (a) is payable;

(©) particulars relating to the payments made by that owner in respect of the
contribution referred to in paragraph (a), and the balance outstanding
and payable; and

(d) patticulars relating to, and the amount of, any rates and taxes paid

by the body corporate to the local authority concerned in terms of
section 54(4) and not recovered by the body corporate from the owners
concerned.

(5)  The body corporate is, for the purposes of effecting any insurance in
terms of paragraph (f) of subsection (1), deemed to have an insurable interest for the
veplacement value of the building or buildings and is, for the purposes of effecting any
other insurance in terms of that subsection, deemed to have an insurable interest in the
subject matter of that insurance.

Povwers of bodies corporate

40. A body corporate referred to in section 38(1) may exercise the powers
conferred on it by or under this Act or the rules, and those powers include the power -

(a) to appoiat, subject to the conditions determined by the body corporate,
such agents and employees as the body corporate may consider
appropriate;

(b) when essential for the proper discharge of the duties of the body
corporate and the proper conduct of its affairs -

Q) to purchase or otherwise acquire, or take transfer of units in the
scheme in question;

(i) to mortgage, sell, or give transfer of units acquired under
subparagraph (i); or

(iti)  to hive units in the scheme or let units acquired under
subparagraph (i);
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to purchase, hire, lease or otherwise acquire movable property for the
use of owners for their enjoyment or protection, or in connection with
the enjoyment or protection of the common property;

to establish and maintain, where practicable and at its discretion,
suitable lawns and gardens and recreation facilities on the common
property;

to borrow money required by the body corporate in the performance of
its functions or the exercise of its powers;

to secure the repayment of money borrowed by the body corporate, and
the payment of interest thereon, by means of a negotiable instrument
effected for that purpose or the hypothecation of unpaid contributions
(whether levied or not), or by mortgaging any property vested in the
body corporate;

to invest any money of the fund established in terms of section
39(1)(@),

to enter into an agreement with the local authority or any other person
or body for procuring the supply to the building or buildings and lancl
of electricity, gas, water, fuel, and sanitary and other services in so far
as this may be necessary;

to enter into an agreement with any owner or occupier of a section
for the provision of amenities or services by the body corporate to the
section or to the owner or occupier thereof, including the right to let a
part of the common property to any such osvner or occupier by means
of a lease other than a lease contemplated in section [9(1): and

to do all such other things as are reasonably necessary for the
enforcement of this Act and the rules, and tor the control, management
and administration of the common property.

Functions and powers of bodies corporate to be performed or exercised by

trustees

41.

(1)  The functions and powers of a body corporate must, subject to

this Act, the rules and any restriction imposed or direction givenat a general meeting of
the owners of sections, be performed and exercised by the trustees of the bocly corporate
holding office in terms of the rules, subject thereto that -

(a)
(b)

(c)

(d)

the majority of trustees must be owners of sections;

a trustee or an alternate trustee is elected annually at the annual general
meeting in terms of the rules, but is not required to be the owner of a
section, or the nominee of an owner which is a juri